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Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of )
)

Universal Service Contribution Methodology )
)

Petition for Dcclaratory Ruling of the Nebraska )
Public Service Commission and the Kansas )
Corporation Commission for Declaratory )
Ruling or, in the Alternative, Adoption of Rulc )
Declaring that State Universal SClVicc Funds )
May Assess Nomadic VolP Intrastate )
Revenues )

WC Docket No. 06-122

Reply Comments of The Nebra'ka Rurallndependcnt Companies and Nebraska
Telecommunications Association

I. Introduction.

In response to the Commission's Public Notice of the above-captioned Petition (the

"Pelirion") and request for comments, I a total of nineteen comments were filed. The

overwhelming majority ofthc commenters urge thc Commission to grant the rclief requested in

the Petition by issuance of a declaratory rolin!? as requested by the Pelition. Only Google Inc.

seeks an outright denial of the Perition. Three additional commcnters, Vonage Holdings Inc.

("Vonage"), Voice of the Net Coalition and 8X8, Inc., seek denial of the Perilion or alternatively,

establishment ofa rulemaking proceeding to addrcss universal service fund ("USF'") contribution

requirements on interconnected VolP scrv1ces. AT&T Inc. ("AT&T") supports the objective of

the Pelilion to require fucilities-based and nomadic intcrcOlillcctcd VolP providers to conlribute

I '"Comment Sought on Petition ofNd>ra!b Pubtic Senic. Commi..ion and Konsa' Corporalion Commission f",
Dedantory Ruling, et aL'" DA 09-1774. (Dkt. No, 06-122) (reI. AUiUSl 10, 2009).
, 111<: Noti"""t A....,.,iAtion of Regul.t"')' Utility Commi!.io,",,,, (''NARUC'1 uried the Commi..i"" to u,u. on
"interprttotive ",te" elarifying thot ,to,<:.I moy ..leO' nomadic VolP provide'" 10 support Slale universat """i""
pmgnm!, See, tnitiot Comment! ofNARUC a, I.



to state universal servlcc support mechanisms, but urges that an expedited rulemaking

proceeding by the Commission is required for this purpose. l Verizon and Vcrizon Wireless urge

that the Commission should not address the natTow issues presented in the Petition, but rather

should finally resolve the overarehing and outstanding questions regarding classification of VolP

and IP-based sClViccs:

The thirteen sets of comments supporting grant of the relief sought by the Petition were

filed on behalf offour individual state commissions,' NARUC, a consumer advocacy groUp,6 and

seven associations, individual entities or groups of entities. The supporters of the Pelition not

only request the Commission to rule that the Vonage Preemption Order1does not predude states

from imposing USF assessments on providers of nomadic interconnected VolP services, but

further unifonnly request that the Commission would promptly issue such a ruling. Thc

Nebraska Rural Independent Companies ("Nebraska Companies'') and the Nebraska

Tclecommunications Association ("NTA") join in this request to the Commission for the reasons

set forth in their Comments filed herein and as set forth in these Reply Comments.

II. The Commission Should Proceed to Promptly Issue a Declaratory Ruling in
Response to the Petitiol/.

In the Vonoge Preemption Order the Commission stated "we preempt an order of the

Minnesota Public Utilities Commission ... applying its traditional 'telephone company'

regulations to Vonagc's DigitalVoicc service.'.! However, it is not clear from the Vonage

Preemption Order whether the Commission intended to include state USF assessments on the

'CommenlS of AT&T Inc. al t·2.
'CommenlS ofVerizonlnd V.rizon Wireless atl.
• Su, CommenlS of the District of Columbia Public Service Commission, New Mexico Public Rcgulalion
Commis,iOll, New York Public S""";ce Commission and Tennessee Regulalory AUlborily.
• Su. Commenl' ofN.tion.1 A5SOCiatiOll of State Utility Consumer Advocates.
, Von"ge Holdings Corp. Pel. For Declaratory R"ling Con<:erning "n Order of Ihe Minne,,,,o PIlblic: V,ililie.
C011Imis.ion. 19 FCC Red 22404 (2004) ('"Vonage Prl!emption Order''). ojJ'd. Minne.o'a P"blic V,iIi".'
Commis.ion v. FCC. 483 F.3d 570 (8~ Cir. 2007).
• VOllOge Prumplion Order.1 p.ra. t.
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intrastate portion of nomadic intercOllllected VolP service provider revenues among "traditional

telephone company regulations" whieh the Commission preempted.

There is no discussion in the Vonage PreemptiQn Order to affinnatively provide guidance

as to whether state USF assessment of the intrastate portion of inteTCOIUlccted VolP service

provider revenues was intended to be preempted. The single basis in the Vonage Preemption

Order cited by those who advocate that the Commission did preempt such state USF assessment

is citation to paragraph 10 of such Ordcr9 which states:

[T]he laws and regulations in qucstion [refening to laws and regulations
governing a 'telephone company'] require such companies to obtain operating authority,
file tariffs, and provide and fund 911 emergency services.

and specifically to footnote 28 cited by the Commission at the end of the foregoing sentence.

Such footnote cites a series of six Minnesota statutes and regulations, including Minn. Stal. §

237.16. This section has thirteen sub-sections. Sub-section 1 addresses the requirement to

obtain operating authority (specifically addressed by the Commission in the above-quoted

statement). Sub-section 9 addresses the requirement to contribute to the Minnesota USF.

The Commission's preemption focus in the Vonage Preemption Order was on the

certification requirements and 911 service requirements that the Minnesota Commission imposed

on Vonage. The Commission specifically stated that it would refer to Minnesota's certification

requirements and provisioning of 911 service as "telephone company regulations" in the Vonage

Preemplion Order. IO Thus, the scope of thc Commission's phrase "telephone company

regulation" used throughout the Vonage Preemption Order is limited to certification and 911

service requirements. Confinning that the Commission did not intend 10 address Slate USF

• See, e.g., Von.go Commonlli.l 14; AT&T Commonlli a14.
" Vonage Preemption Ordor at fn, 30 whoro tlte Commis.ion slal.. os rollo,,~, "While lite [Minncoola
Conuni..;on's Von.go] order 'lalo, 'tlte Comn,i..ion will require !hal Vonage oomply willt MinneSQt. SlOlat•• and
Rul.... includini <eMilie.tion ",quiremom. and \be provisioning or 911 servke,' lite order does not 'numer1lto \be
st.tutory.nd rule provi.ions to whieh;l i. ",roMioi otbor !han !hose .peciflcally lisled in not. 27 .bov•. S...upra

,



assessment of interconnected VolP service revenues In the Vonage Preemption Order is the

following statement:

That proceeding [the IP-Enabled Services Proceeding] will resolve important
regulatory matters with res~t to IP-enabled services generally, including services such
as DigitalVoice, concerning issues such as the Universal Service Fund, .. and the exlem
to which SIaIeS have a role in such mallers.,,11

The Nebraska Companies and the NTA submit that the foregoing statements by the Commission

in the Vonage Preemption Order demonstrate that the Commission did not intend to preempt

state USF assessments on the intrastate portion of nomadic interconnected VolP provider

revenues.

Of course, the foregoing position is consistent with the position set forth by the

Commission's General Counsel in the Amicus Briej2 commenting on the NPSC USF Orderll

which sought to impose the Nebraska USF surcharge on interconnected VolP service provider

intrastate revenues. The General Counsel stated:

In contrast to the Vonage Preemption Order, the NPSC USF Order does not
present a conflict with thc NPSC's rules or poEcies. Rather, the NPSC's decision to
require interconnected VolP providers to contribute to the slate's universal service fund,
and the contribution rules that the NPSC established to implement its decision, arc fully
consonant with the FCC's rules and policies and are contemplated by § 254(f) of the Act.
Thus, in these s~ifie eircumstanccs, the rationale of the Vonage Preemption Order
provides no basis to conclude IJwt the FCC has preempted Nebraslw'5 state univer5al­
service conlributlon requirement. 14

To the extent that uncertainty exists with regard to whether the Commission in the

Vonoge Preemption Order preempted the assessment of Slate USF on the intrastate portion of

DOte IS. We will rtfer 10 those req"irtmenls. col/cet,,,,,ty, Ihroughoul (his Order as either 'Idephone ccmpany
,."gularlon.· Or 'cconomlc ,."gular/on....' (omph..i, added)
"Jd. al fn, 46 (empha,is od<kd), Sot 01"". I"ra. 44 ond fn. 156.
" Amicu. Briof submitted on lxlutlf of ,he United Slate, Dep.rtment of Juslie<: on<! Ihe Feder.l COnlnlunic8liollS
COnlnli"ion on Augusl 5, 2OOS. in Vonago Holdings Corp v. Nobr"sko Public Service Commission, 564 F.:1d 900

If:n
C
;;,~~~t" Public Service Commis.ion, on ils own motion, sak/ng ((J e:Jwblish gUidelines for u<!minWraliou

of the NebmJJ:o Un;""",,1 Mr.';.., Fund, AW. No. NUSF-l, Proil. Order No. Ig (April t7, 2007) CWPSC USF
Order').
" Amicus Bricfat 15 (t1tIplwi. oddtd.).



nomadic interconne<:ted VoIr service provider revenues, the declaratory ruling sought by the

Petition is the proper procedural mechanism to resolve such uncertainty. As pointed out in the

CoJtllllents of the Nebraska Companies and the NTA, pursuant to 47 C.F.R. § 1.2 "[t]he

Commission may, in accordance with se<:tion 5(d) of the Administrative Procedure Act, on

motion or on its own motion issue a declaratory ruling lermina/ing a controversy Or removing

uncertainty." (emphasis added)ll

The Nebraska Companies and NTA urge the Commission to issue a declaratory ruling

adopting the reasoning of the Amicus Briefthat the contribution rules established by the NPSC to

implement the NPSC USF Order arc fully consonant with the FCC's rules and policies and are

contemplated by § 254(/) of the Act. The Commission should expressly find that the Vonage

Preemption Order provides no basis to conclude that the Commission has preempted state

commissions' authority to assess state universal service fund surcharges on the intrastate portion

ofnomadic interconne<:tcd VolP service provider revenues.

III. The Commission Should Reslllve Potential Cllnflicls Between States Resulting frum
Ineomistcnt Methods of Assessing the Intrastate Portilln of Nomadic VolP Service
Provider Revennes.

In their Comments filed in this matter, the Nebraska Companies and NTA recommended

that a customer's billing address be utilized to determine the state with which to associate the

intrastate portion of nomadic interconnected VolP provider revenues, unless it would be unduly

burdensome for a particular service provider to comply with this requirement. In such event, the

Rural Companies and NTA suggested that the customer's registered location could alternatively

be used. 16

Other commenters providing recommendations to the Commission regarding the

methodology that should be approved by the Commission for state assessment of nomadic VolP

" Su, COlllJllents of lbe Nebraska Companies and NTA al 5.

,



USF contributions favored use of the customer's billing address. AT&T recommended that the

Commission should require states to rely on "customers' scn~ce addresses (also known as thc

primary place of use)" and stated that "[s)uch an approach is consistent with the Mobile

Telecommunications Sourcing Act [4 U.S.C. §§ 116-126], in which Congress required states to

usc a mobile telecommunications service customer's primary place of usc for purposes of

detenniningjurisdiction for state taxation purposes.'·1J NARUC similarly supports the use of the

billing address, and observes that such approach would be "consistent with § 254, [and] that

other States considering rules to assess nomadic Vol? providers will adjust their rules to linc up

with FCC sanctioned approach."" The National Association of State Utility Consumer

Advocates endorses assessment of intrastate nomadic VolP provider service revenues based

upon customer address, and offers thc view that any problems with state assessment mechanisms

based upon an alternate methodology could be resolved on a "cuse-by-case basis".19 The

National Exchange Carrier Association suggested that thc Commission should, in its declaratory

ruling, indicate that it would "act promptly to resolve" any alleged double assessment by states.211

The New Mexico and District of Columbia regulatory commissions support assessment based

upon customer address, with the District of Columbia Public Service Commission stating that

such approach "does not allow the VolP service provider to 'game the system' by allocating

revenues to states depending on their contribution rates.'.:!)

The Commission should issue a declaratory ruling approving the usc of the customer's

billing address as the basis for detennining the state with which the intrastate portion of nomadic

LO lJ. .tt).14.
"CommentS ofAT&T.t I!.
JI CommentS ofNARUC A' 10.
" CommentS of Na,io",,1 ASlIOCiation ofS"'e Utility Con,umer Advocate, ot 3--4.
'" Comments of Notio""l E~cho.ng. COTTier AS&OCiot;on, .t .1. .t 7.
" C(>nImrntS of Distric, of Columbia Public S<:rv;"" Commi."ioo at S. See also. Comments of New Mexico Public
Regulation Commission.,S.



interconnected VolP service provider revenues will be associated, and thus, avoid duplicate state

USF assessment of such revenues.

IV. Conclusion

The Conunission should act promptly to issue a declaratory ruling in response to thc

Petition declaring that state USF assessment of intrastate nomadic interconnected VolP service

provider revenue is not and has not been preempted, so long as the state does not assess interstate

revenue. In such declaratory ruling, the Commission should further declare that states should

utilize the approach developed in regard to assessment of state USF surcharges on revenues

derived from jurisdictionally mixed services furnished by CMRS providers to resolve the issues

surrounding assessment of such surcharges on the intrastate portion of nomadic interconnected

VolP service provider revenue. Finally, the Commission should approve the customer billing

address as a uniform mcthod for detennining the state with which intrastate nomadic

interconnected VolP service provider revenue will be associated, and thus, avoid duplicate state

USF assessment of such revenue.

,
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